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reviewed and approved by the Citizen-
ship Approval Officer. The certification 
must be submitted at least 30 calendar 
days prior to the annual anniversary 
date of the previous approval. 

(d) If the lender wishes to use cov-
enants that were not approved pursu-
ant to this section, it must submit the 
new covenants to the Citizenship Ap-
proval Officer for approval. 

(e) A lender that has received general 
approval for its lending program and 
that uses covenants in a loan or mort-
gage on a Fishing Industry Vessel that 
have not been approved by the Citizen-
ship Approval Officer will be subject to 
loss of its general approval and the 
Citizenship Approval Officer may re-
view and approve all of the lender’s 
mortgage and loan covenants on a 
case-by-case basis. The Citizenship Ap-
proval Officer may also determine that 
the arrangement results in an imper-
missible transfer of control to a Non-
Citizen and therefore does not meet the 
requirements to qualify as a Preferred 
Mortgage. If the lender knowingly files 
a false certification with the Citizen-
ship Approval Officer or has used cov-
enants in a loan or mortgage on a Fish-
ing Industry Vessel that are materially 
different from the approved covenants, 
it may also be subject to civil and 
criminal penalties pursuant to 18 
U.S.C. 1001. 

[65 FR 44877, July 19, 2000, as amended at 68 
FR 5581, Feb. 4, 2003]

§ 356.23 Restrictive loan covenants ap-
proved for use by lenders. 

(a) We approve the following stand-
ard loan covenants, which may restrict 
the activities of the borrower without 
the lender’s consent and which may be 
included in loan agreements or other 
documents between an owner of a Fish-
ing Industry Vessel and an unrelated 
lender that is using an approved Mort-
gage Trustee to hold the mortgage and 
debt instrument for the benefit of the 
lender and that is not exempted under 
§ 356.19(d) from MARAD review of its 
loan and mortgage covenants, so long 
as the lender’s consent is not unreason-
ably withheld: 

(1) Borrower cannot sell part or all of 
its assets; 

(2) Borrower cannot merge, consoli-
date, reorganize, dissolve, or liquidate; 

(3) Borrower cannot undertake new 
borrowing or contingent liabilities; 

(4) Borrower cannot insure, guaranty 
or become otherwise liable for debt ob-
ligations of any other entity, Person, 
etc.; 

(5) Borrower cannot Charter or lease 
a vessel that is collateral for the loan; 

(6) Borrower cannot incur liens, ex-
cept any permitted liens that may be 
set forth in the loan or other financing 
documents; 

(7) Borrower must limit its invest-
ments to marketable investments 
guaranteed by the United States or a 
State, or commercial paper with the 
highest rating of a generally recog-
nized rating service; 

(8) Borrower cannot make structural 
alterations or any other major alter-
ation to the vessel; 

(9) Borrower, if in arrears in its debt 
obligations to the lender, cannot make 
dividend payments on its capital stock; 
and, 

(10) Borrower, if in arrears in its debt 
obligations to the lender, cannot make 
excessive contributions to pension 
plans, make payment of employee bo-
nuses, or make excessive contributions 
to stock option plans, or provide other 
major fringe benefits in terms of dollar 
amount to its employees, officers, and 
directors, such as loans, etc. 

(b) The mortgage may not include 
covenants that allow the Mortgagee to 
operate the vessel except as provided 
for in § 356.25. 

[65 FR 44877, July 19, 2000, as amended at 68 
FR 5581, Feb. 4, 2003]

§ 356.25 Operation of Fishing Industry 
Vessel Mortgagees. 

(a) A Mortgagee that has dem-
onstrated to MARAD that it qualifies 
as a Citizen of the United States and is 
eligible to own a vessel with a fishery 
endorsement may operate a Fishing In-
dustry Vessel. 

(b) A Mortgagee not eligible to own a 
Fishing Industry Vessel cannot operate 
or cause operation of, the vessel in the 
fisheries of the United States. Except 
as provided in paragraph (c) of this sec-
tion, the vessel may not be operated 
for any purpose without the prior writ-
ten approval of the Citizenship Ap-
proval Officer. 
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